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EXECUTIVE SUMMARY

The most effective way for the Commission to protet promote the open Internet is to
implement Open Access by reclassifying the broadaansmission component as a Title Il
telecommunications service. TREPRM’sproposed Net Neutrality rules attempt to allevitie
effects of an uncompetitive last mile by regulatbrgadband access, but Open Access strikes at
the heart of the problem by opening up the networtobust competition. Open Access would
bring competition back to the Internet access ntaakd consumer choice would be the primary
safeguard against abusive and discriminatory nétywaactices.

Open Access was the Commission’s prevailing pdicyover 40 years. Th€omputer
Inquirieslaid the groundwork for a vibrant Internet accesskat and the Commission’s policies
were successfully adopted around the world. It m@tsuntil the Commission abandoned Open
Access and broadband competition evaporated tleatnded for Net Neutrality regulations
became apparent. The Commission’s decisions ssifyabroadband as an information service
were based on predictions that competition anastfucture investment would flourish without
Open Access. This proceeding provides the Comamissie opportunity to reevaluate whether
Title | has produced the expected benefits. Thdegxe is clear that it has not and i2Coalition
submits that now is the time to return to Open Asce

If the Commission does not reinstitute Open Accdéisen it should protect the open
Internet with enforceable no-blocking and anti-dimtnation rules based on its Title Il
authority. Section 706 does not provide a solghldoundation for the Commission’s proposed
rules and paid prioritization arrangements wouldcbenterproductive. The incredible success
of the Internet is largely attributable to the félcat it has always been a level playing field.

Minimal barriers to entry have allowed innovatian dome from big and small players alike.



However, a bifurcated Internet where the wealthy gowerful can purchase preferential
treatment is anathema to the open Internet.

Paid prioritization also presents a dangerous theelmternet privacy. The only way that
broadband access providers can proactively pazergdge providers’ traffic is by monitoring the
content of their users’ online communications. T@emmission should not sanction a
prioritization regime that requires Americans targace their privacy or that allows broadband
providers to discriminate against encryption tools€rotecting the open Internet means
establishing meaningful rules that stop discriromatpractices. Open Access, the policy
i2Coalition recommends the Commission undertakeulevodeter abuse through vibrant
competition. For 40 years, the Commission’s Ope&teAs rules were the foundation of the
information services market and they succeeded astefing competition, preventing
discrimination, and incentivizing network investrhenThese are the results that Commission

seeks in this proceeding and it can best achiexa thy bringing back Open Access.
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l. DESCRIPTION OF i2COALITION

The Internet Infrastructure Coalition (“i2Coalitigris an industry group that represents
the interests of Internet and technology compamiesCapitol Hill and before regulatory
agencies. i2Coalition believes that an open aee finternet drives economic growth and
enhances the lives of people across the Unite@sSStatd around the globe. As an organization,
we promote policies that foster continued develapmend expansion of the Internet. Our
members include companies that would fall under20&4 Open Internet NPRM proposed
definition of “edge providers™ In fact, some of i2Coalition’s members were sfieaily
identified as edge providers in the recertizon v. FCQlecision® i2Coalition’s members have
an important interest at stake in this proceedimgd)\&e hope to contribute to the Commission’s
final rules in a meaningful way.

. THERE IS A SIGNIFICANT LIKELIHOOD THAT THE COURTS W ILL FIND
THE PROPOSED NO-BLOCKING RULE AND COMMERCIALLY
REASONABLE STANDARD TO BE PER SE COMMON CARRIER
REQUIREMENTS.

The NPRMproposes three enforceable rules to safeguarthittepenness. The first is
an enhancement of the transparency rule establishéte 20100pen Internet Ordet The
second is the reinstatement of the no-blocking adepted in theDpen Internet Orderbut

which was ultimately struck down by the D.C. Citdui theVerizondecision> The third rule is

a prohibition of commercially unreasonable actithet threaten Internet openness. The latter of

! Protecting and Promoting the Open InternBlotice of Proposed Rulemaking, 2014 FCC LEXIS 968014)
(“NPRM) at § 8.11(c).

2\/erizon v. FCC740 F.3d 623 (D.C. Cir. 2014).
3NPRMat ¥ 3.

* Preserving the Open Internéeport and Order, 25 FCC Rcd 17905, 17910, 03Q) (‘Open Internet Ordé},
aff'd in part, vacated and remanded in psauth nom. Verizon v. FGC40 F.3d 623 (D.C. Cir. 2014).

5 Verizon 740 F.3d 623 (D.C. Cir. 2014).



the three is designed to replace pen Internet Ordes anti-discrimination rule and is the
primary change of the proposed rules.

The Commission bases its authority to establiskethew open Internet rules on Section
706 of the Telecommunications Act of 1996TheVerizondecision held that Section 706 grants
the Commission authority to implement rules to pcothe open Internet, but struck down the
no-blocking and anti-discrimination rules per secommon carrier obligation’s. The D.C.
Circuit reasoned that because the Commission tkgdiroadband Internet access service as a
non-common carrier unregulated information seniiteseveral decisions between 2000 and
2005, it cannot impose common carrier regulationdmadband Internet access provideféie
Commission has again proposed to use its Secti6radthority to reinstate these rules without
undertaking a reclassification of broadband Interservice or its underlying transmission
component so as to bring them under Title 1l. Batizonmakes clear that Section 706-based
rules will only stand if they do not constityter secommon carriage.

When the inevitable appeal of the proposed rulesirsg the reasoning contained in the
Verizondecision will be applied in the exact same manfidre Commission will return with the
same legal authority, an identical no-blocking r{leut with paid prioritization), and a
commercial reasonableness standard that is lodsedgd on the Commission’s data roaming
rule. TheVerizondecision provides a clear guide for how the cowilt judge the proposed

rules and it shows that there is a very good chameeno-blocking rule and the commercially

® Section 706 of the Telecommunications Act of 19@@b. L. No. 104-104, § 706, 110 Stat. 56, 153 §)98s
amended in relevant part by the Broadband Datadwggnent Act (BDIA), Pub. L. No. 110-385, 122 St#096
(2008), is now codified in Title 47, Chapter 12tlo¢ United States Cod8eed47 U.S.C. § 1301 et seq.

"Verizon 740 F.3d at 657-58.
8
Id.



reasonable standard will be vacated once againubecthey impos@er secommon carrier
obligations and Section 706 does not grant thataaity.”

A. ltis very likely that the proposed no-blocking rule will be struck by the courts as
a per se common carrier requirement.

The NPRM proposes to reinstitute the original no-blockinderthat the D.C. Circuit
struck down as per secommon carrier obligatiotf. Not one change has been made to the text
of the rule!* As proposed, the no-blocking rule will still rémithat broadband providers
transmit data associated with “lawful content, a@tlons, services, or non-harmful devices”
between their customers and edge providers atsefiised minimum level of servicé.

The NPRMasserts that reintroducing the rule in the samm® foill not constituteper se
common carrier regulation this time around becailge Commission will allow broadband
providers and edge providers to enter into paidrjpyi agreements. The Commission believes
that this allowance for individualized bargainiray favored treatment will bring the rule within
the Commission’s Section 706 authority becauseldwa for discriminatory terms, a non-
common carrier attributé.

The NPRM claims that the/erizonruling invited the reintroduction of the no-blocgin
rule with permission for broadband providers to otizge terms for paid priority treatmetft.

Unfortunately, this is an overly-optimistic readinfthe ruling and the decision should not be

? i2Coalition believes that the Commission shoutdiy embrace and apply its Title Il authority, ahen require
unbundling and a separate offer of the transmissionponent by returning tomputer InquiryOpen Access. New
competitive entry in the Internet access markek thén deter the evils identified in tidPRM If the Commission
does not return to Open Access then i2Coalitiorcamwith many of the commentators who recommehdnee
on Title Il to regulate the currently non-compettilnternet access market through meaningful afettdfe no-
blocking and non-discrimination rules.

UNPRMat 11 89-109.

" The Commission has proposed a new definition fip¢k” that was absent from the original rules, ethi
contemplates a new “minimum level of access” amflopemance below that minimum level constitutes bthk.”

2NPRMat 11 89-90. .
B1d at 7 95.
¥1d at 7 97.



read with such certitude. The court refused tosmar this argument because it was not in the
original order or briefed. The portion of the d#cn the NPRM cites as support for the
currently-proposed no-blocking rule was insteadeatyea recitation of the oral argument made
by the Commission. At no point does the decisicmally state that a no-blocking rule could be
implemented under the Commission’s Section 706 axityh if only it is combined with
individualized negotiations for priority. And evéhit had, such a statement would have been
made without the benefit of briefing. To say tleadt, the Commission is on very tenuous
grounds basing its approach on the belief that sbi$ of no-blocking rule has already been
preapproved iVerizon

The Verizondecision shows that this new effort would be anadlyprimarily against the
Supreme Court’s 1979 decision ifidwest Video Lf® Under that precedent the new rule will
almost certainly be found to still bepar secommon carrier obligatioff. TheVerizondecision
found theOpen Internet Ordes no-blocking rule to be “indistinguishable” frotne no-blocking
rule in Midwest Video llbecause both require the regulated entities tg ¢her content of third
parties to their customers. In both cases, theicgeiprovider could otherwise block content
absent the rule, which, according the court, eiffett transfers control over the transmissions to
the third parties! In both Midwest Video Iland Verizon the no-blocking rule constituted a
minimum level of service that third parties receifeee of charge. Both conditions are common
carrier obligations and both remain present inNF&RMs no-blocking rule. This iteration of the
no-blocking rule will produce the same Section 7@€&€ult as the last iteration and for the same

reasons.

15 FCC v. Midwest Video Corp440 U.S. 689 (1979).
Verizon,740 F.3d at 651.
7\d at 655.



The addition of negotiated, commercially reasongtded priority service does not
change this analysis. Prioritization would be ctetgly separate from the mandatory minimum
level of service that constitutgger secommon carriage iVerizon The no-blocking rule sets
the floor below which the broadband provider's sgr\vcannot fall. Priority treatment, on the
other hand, would simply constitute the purchasedjtinct, premium service on top of the
minimum level of service. Common carriers haveaglsvhad the ability to negotiate individual
agreements for supplemental and priority servidesv@ standard minimum levels of service
without affecting common carriage obligatiofis.

Nor would the addition of paid prioritization toetlmon-blocking rule be analogous to the
Commission’s data roaming rule, which the D.C. @irdound to be a non-common carrier
obligation inCellco® The data roaming rule does not require free acaed in fact does not
require a minimum level of service at all. Thelstantial room for individualized bargaining”
central to the data roaming rule is significantlytailed by the present proposal to impose a no
cost “minimum level of service” option for edge piders?® The no-blocking rule also severely
curtails broadband providers’ right to “make indiwalized decisions, in particular cases,
whether and on what terms to dedi.”Minimum terms are dictated by the Commission and
decisions regarding “whether” to serve edge pragidae foreclosed. The contemplated option
of providing an additional service — presumably docharge — does not change the fact that the
proposed rule would still require a basic serviegthout any room for negotiations about

whether, or on what terms, that service will bevpted. This plainly constitutes the imposition

18 See,e.g., Letter from Robert W. Quinn, Jr., AT&T Servicesclrio Marlene H. Dortch, Secretary, Federal
Communications Commission, GN Docket No. 14-2&¢fiMay 9, 2014) at pp. 7-8.

¥ see Cellco P’ship v. FG@00 F.3d 534 (D.C. Cir. 2012).
20|d at 548.

%L See National Association of Regulatory Utility Consme. FCG, 525 F.2d 630, 643 (D.C. Cir. 1976)ARUC ):
National Association of Regulatory Utility CommirsFCC 533 F.2d 601, 608-609 (D.C. Cir. 1978)ARUC I).
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of per secommon carriage obligations undsfidwest Video lland Cellco and meets the
common carrier attributes set outNMARUC landll.

The Verizondecision struck down th@pen Internet Ordés no-blocking rule because it
mandated that all edge providers receive a mininhenel of access, which is a hallmark of
common carriagé’ Allowing the provision of negotiated preferenti@méatment above this
minimum level of service does nothing to actuallyneate the underlyingper secommon
carrier obligation. If theNPRMs rules are adopted as proposed, the D.C. Ciwgilitagain
apply theMidwest Video Iholding in the inevitable appeal and the no-blogkinle will almost
certainly be struck down for the same reasons & mpected i/erizon

B. There is a significant likelihood that the proposeccommercially reasonable rule
will be struck by the courts as gper se common carrier requirement.

The NPRM has replaced th®pen Internet Ordés anti-discrimination rule with a
general prohibition of commercially unreasonablecfices by broadband Internet access
providers® This new rule replicates the CommissioB'sta Roaming Ordeand the attendant
data roaming rule in many respettsThe data roaming rule was held by the D.C. Cirtuitot
constitute a common carrier obligation becausdloived “substantial room for individualized
bargaining and discrimination in ternfs.”However, the new commercially reasonable standard
significantly expands upon the data roaming rulé aray very well be held to include so many

marks of common carriage as to be outside the Cesiom’s Section 706 authority.

22 \Jerizon 740 F.3d at 658-9 (“In requiring that all edgeyiders receive this minimum level of access feefr
these rules would appear on their face to imgmesecommon carrier obligations with respect to thahimium
level of service.”).

ZNPRMat ¥ 116.

24 Reexamination of Roaming Obligations of Commeniabile Radio Service Providers and Other Providefs
Mobile Data ServicesSecond Report and Order, 26 FCC Rcd 5411, 5483(%011) Data Roaming Ordér

% Cellco, 700 F.3d at 548.



The commercially reasonable standards proposdtkiNPRMgo well beyond the scope
of the data roaming rule in several important regpe For instance, the data roaming rule
imposes an obligation for wireless carriers to utade commercially reasonable actions in only
one situation, namely negotiations over data rognaigreements. ThEPRMs commercially
reasonable standard, however, would apply to éb€ involved in the provision of broadband
service?® This would include relations with customers, raevmanagement, and interactions
with edge providers.

One aspect that the D.C. Circuit found determimatwhen holding that th®ata
Roaming Orderdid not impose common carriage obligations was that rule includes no
presumption of reasonablenéésThe Commission set neither an upper limit noower limit
outside of which a data roaming agreement becameneucially unreasonable. Instead the
Commission left it to the market to determine thege of acceptable terms and rates. The
NPRMs commercially reasonable rule does not do th@ydver. Instead, the Commission
presumes that providing the mandatory minimum lesklservice free of charge to edge
providers is reasonable. This sets a floor beldwckv negotiations for priority delivery will
never drop.

By imposing a no-blocking rule and a minimum lewéfree service for edge providers,
the Commission is mandating “generally applicatlens” for broadban® Every customer
will have access to every edge provider and evelgeeprovider will secure unblocked
transmission of their traffic free of charge. dtlikely that only the largest edge providers will

negotiate prioritized treatment and the vast mgjowill instead make do with the generally

2 NPRMat ¥ 116.
27 Cellco, 700 F.3d at 550.

2 1d at 546 (“[T]he indiscriminate offering of serviom generally applicable terms . . . is the tradiiomark of
common carrier service.”) (quotirBputhwestern Bell Telephone Co. v. FQG F.3d 1475, 1481, (D.C. Cir. 1994)).
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applicable minimum level of service. Most edgevinlers will forego negotiations for paid
priority treatment for many reasons, including cast traffic volume. They will accept the
minimum level of service available to them. Dataming, however, cannot occur at all, at any
level, until there are negotiations and an agreémAn agreement is a mandatory prerequisite to
obtaining access of any kind. In these respebes NPRMs commercially reasonable rule
significantly departs from thBata Roaming Ordef®

The NPRMs commercially reasonable standard creates suimtgnless room for
individualized bargaining and discrimination inrtex than thédata Roaming Order TheCellco
decision noted that thBata Roaming Ordefbears some marks of common carriage,” but
deferred to the Commission because those markealido predominate as to relegate wireless
carriers to common carrier stattisBy eliminating the mandatory negotiation processating a
presumption of reasonableness, setting generafllicaple terms, and proposing to apply the
commercially reasonable standard as a generafouleoadband providers, tiMPRMbears far
more marks of common carriage than the data roamiley There is a significant likelihood
that this expansion gfer secommon carrier obligations will be found to so meunate as to
relegate broadband providers to common carriekgalation of the Commission’s Section 706
authority.

C. The Commission should not risk years of regulatoryand marketplace
uncertainty by implementing rules with dubious legaauthority.

Section 706 does not provide solid legal authdotythe Commission to implement the
no-blocking rule and the prohibition on commergialhreasonable practices. The latter is being

proposed in order to impose a non-discriminatida while not calling it common carriage. The

#|d at 546 (“[T]he indiscriminate offering of servicen @enerally applicable terms...is the traditionairknof
common carrier service.”) (quotirgputhwestern Bell Telephone Co. v. FGE F.3d 1475, 1481, (D.C. Cir. 1994)).

%1d at p. 537.



allowance for individually negotiated priority agraents only affects the upper bounds of edge
provider access to broadband networks, but ledneesdmmon carrier minimum level of service
untouched. Similarly, the significant expansiorited commercially reasonable standard risks so
predominating broadband service as to constjpetesecommon carriage. The Commission’s
efforts bear a very high likelihood that one of the rules, if not both, will be struck yet again.

Should the Commission’s open Internet rules be teactor a third time, the result will
be a decade and a half of market and regulatorgrtainty, as well as a non-neutral Internet.
Those are years that the broadband market canndbag& and in which the United States
became increasingly uncompetitive with other degetbcountries. The Commission should not
knowingly set out on tenuous legal authority totped the open Internet. To do so invites legal
challenge and forecloses the type of certainty thatinesses and investors require. This is
especially unwise when the Commission plainly Hrees dbility to accomplish the same policy
objectives on well-established, indisputable legahority under Title II.

II. PAID PRIORITIZATION AND THE COMMERCIALLY REASONABLE
STANDARD WOULD NEGATIVELY AFFECT EDGE PROVIDERS.

The NPRM has proposed to replace tgpen Internet Ordés anti-discrimination rule
with a commercially reasonable standard and peromiger broadband Internet access providers
to enter into negotiated paid prioritization agreets with edge providefd. The Commission
believes that the combination of these two chang@sgs the proposed rules within the
Commission’s Section 706 authority. These rules, therefore, were not developed ampoged

for the positive benefits they would bring consuspéut rather as jurisdictional hook.

3INPRMat {1 97 and 110.
32)d at 7 118.



Paid prioritization on the last mile is a signifitaand unnecessary change to the way that
Internet access has traditionally been provisionedllowing edge providers to purchase
preferential treatment, and therefore a higherigualonnection to end users, dramatically
changes one of the Internet’s most beneficial festuthe level playing field. The Chairman’s
statement is adamant that prioritization will nead to a fast lane-slow lane dichototy.
However, bandwidth is a zero-sum resource. Anyeiase in the share of bandwidth to certain
edge providers necessarily reduces the share blaitathe non-favored edge providers.

A paid prioritization regime will benefit broadbaadcess providers and established edge
providers, but hurt small edge providers, compmtitiinnovation, and ultimately consumers.
Preferential treatment for those edge providerd dam afford premium service provides a
competitive advantage against all non-prioritizetfjes providers. In a paid priority system,
wealthy edge providers will be able to prevail oeempetitors by out-spending them, rather
than by creating superior products. This will et entrench the established and presently-
successful edge providers at the expense of newsianadl competitors. Start-ups that require
priority service may not be able to bring their gwot to market without significant outside
investment and investors will be affected by thereased equity needs of entrepreneurs. All of
these negative effects are incompatible with thecept of an open and dynamic Internet.
Instead, a prioritized Internet is one that faubies status quo over innovation and change.

The commercially reasonable standard also threatefusther entangle unregulated edge
providers in the Commission’s regulatory regime.heTNPRM proposes to enforce the
commercially reasonable standard through the Cogiamis formal complaint process. This

means that the Commission is delegating watchdspgoresibilities to edge providers with no

#d. at pp. 86-88.
34d. at 7 172.
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experience with the Commission or its rules. Thespect of hiring attorneys to litigate a
potentially years-long formal complaint at the Coisgion whenever faced with an unreasonable
practice is an incentiveot to venture into the edge provider business.

Paid prioritization and a complaint-based commdicieeasonable standard do not
advance the open Internet. Instead these factatersdown theOpen Internet Order’'santi-
discrimination rule in order to sustain a clainSection 706 authority. However, this is entirely
unnecessary because Title Il authority is indisplytavailable to the Commission.

V. TITLE 1 RECLASSIFICATION OF THE BROADBAND TRANSMIS SION
COMPONENT AND REINSTITUTION OF OPEN ACCESS WOULD BE TTER
PROTECT AGAINST THE HARMS OF AN UNCOMPETITIVE LAST MILE.

The fundamental dilemma that the Commission facigl tlve Internet Policy Statement,
in the Open Internet Orderand which it faces in this proceeding is thawénts to impose a
common carrier principle upon non-common carri€iidet Neutrality” is a euphemism for the
combination of common carrier prohibitions agaibktcking and discriminatiof. Twice the
Commission has failed to lawfully impose Net Nelittysobligations on unregulated broadband
providers, yet it is once again attempting to fisgquare peg in a round hole. Instead, the
Commission should reclassify the transmission campb of broadband Internet access and
open it up to competition. In other words, briragk Open Access.

The need for Net Neutrality regulations arisesrehtibecause predecessor Commissions

between 1999 and 2007 allowed telephone and cabipanies to close off competitive access

to bottleneck broadband infrastructure and seryitlesreby eliminating broadband Internet

% The avowed purpose is to prohibit or limit accpssvider discretion that is inconsistent with usepice or
societal goals. i2Coalition agrees that this isessary precisely because access providers haviedietive and
ability to act in ways contrary to the public irdet and user choice in many ways and have so gowdas the
Commission has recently recognized. In other wdg{3palition agrees that blocking and discriminatare evils to
be avoided. The point here is thr secommon carriage through Open Access or some forhetfNeutrality is
the only way the Commission can effectively eliménainreasonable discrimination in access to orute of
broadband transmission.
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access competition. Thus, the telephone and cabipanies were effectively granted a duopoly
over wireline broadband access. Without competiiad consumer choice to reign in harmful
broadband practices, the Commission has soughtoteqy American Internet users with Net

Neutrality rules for the past nine years.

The Commission has now properly recognized thadtiapoly providers have both the
incentive and the means to act in ways contrarhéopublic interest® In an effort to rectify
these evils, the Commission chose to regulateriatesiccess providers through Net Neutrality
rules, rather than taking the more logical stepeedpening the network by returning to the Open
Access rules that allowed the Internet to floufisim the beginning. The Internet developed
into an open platform because the essential undgriacilities and services were themselves
open to competition. It was the move away from @pecess and competition on the
underlying network that ultimately necessitated NiPRM

The Commission’s explanation for excluding dial-Ugternet access from Title |
reclassification theOpen Internet Ordedirectly illustrates that this is so. The Comnusas
explained that competitive forces and regulationtted underlying transmission component
protected dial-up service from monopoly abuses #redOrders Net Neutrality rules were
therefore unnecessary.

[T]he easy ability to switch among competing dipl-internet access services.

Moreover, the underlying dial-up Internet accesvise is subject to protections

under Title 1l of the Communications Act. The Comson’s interpretation of

those protections has resulted in a market forujalnternet access that does not

present the same concerns as the market for broddbgernet acces?.

This statement acknowledges that Open Access amin@etitive marketplace is preferable to

Net Neutrality rules. If the Commission reinsta@gen Access on the last mile transmission

3% Open Internet Order25 FCC Rcd at 17915-92%Y 20-37see also NPRMt {1 6, 26, and 39-53.
37 Open Internet Order25 FCC Rcd at 17935,  51.
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networks, then the underlying concerns will go away regulation of bundled Internet access
services will not be necessary.

The Commission should also determine — now thaemrapce has been gained and
lessons learned — that tiBrand Xdissent was right: “the telecommunications comporan
cable-modem service retains such ample independentity that it must be regarded as being
on offer.”® The Commission now has the experience to fintl dheourse-reversal is indicated
and the transmission componetdn and should beegarded as a separate offering. The
transmission component should be isolated and btoogck under Title Il. The Commission
will then have firm ground upon which to rest itdes preventing the evils that have been
identified in theNPRM

i2Coalition suggests that the Commission does aweho directly regulate the bundled
Internet access product. That product can playsérhain an unregulated, non-common carrier
information service — even when offered by theasfructure owner or an affiliate — so long as
the transmission component is available to unaféli parties on just, reasonable and non-
discriminatory terms, equal to those applicableaitiliate. While i2Coalition believes that
structural separation is preferable, it is not nadod/. Nonstructural safeguards can be crafted
that would allow the infrastructure owners to offle bundled information service if the

underlying transmission is available to others oruabundled basf¥.

% Nat'l Cable & Telecomms. Ass'n. v. Brand X InterSetvs. 545 U.S. 967, 1008 (2005) (Scalia, J., dissejting

39 If the Commission chooses the incongruous coufdeeeping the network closed while trying to stlive the
open Internet, and proceeds to regulate the Intagmess output, then bringing the transmissionpoomant within
Title 11 is still a necessary legal foundation bagsa all of the potential alternatives constitutieffective and
enforceable remedies will meet the testger secommon carriage. The Commission should includke Ti as a
basis for the rules that emerge from this procegdin
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A. The Commission should acknowledge its prior decisis to close off the
network were based on predictive judgments that tilm has shown were
incorrect. The Commission should reverse course anckinstate Computer
Inquiry open network principles.

The D.C. Circuit’svacatur of the nondiscrimination and no blocking rulesvides an
opportunity for the Commission to one again embraicé preserve Open Access, which is a
preferable and less intrusive way to ensure an égiemet in the United States.

1. Open Access Defined and Contrasted with Net Neutridy.

There is a significant difference between “Open &8 and “Net Neutrality” as that
phrase has been applied in the United States. &dbé&dpen Access creates alternatives to cable-
or telco-affiliated ISPs at the physical and logier, Net Neutrality focuses on protecting
competition at the application and content layexgt Neutrality is a remedy for evils that arise
in the absence of Open Access and competitioneittbadband marketplace.

The Commission unwisely abandoned Open Access Wistosed off competition on the
transmission facilities deployed by the incumbehépghone and cable companies. This about-
face from the Open Access policies establishedéOomputer Inquirytrilogy®® began in the

late 1990s and has continued to date, throughiessef cases restricting enhanced/information

service providers’ ability to obtain access to asfructure — both directly and through

“0 Regulatory and Policy Problems Presented by thertlependence of Computer and Communication Service
Facilities, Notice of Proposed Rulemaking and Tentative Dewjs28 F.C.C.2d 291 (1970), Final Decision and
Order, 28 F.C.C.2d 267 (1971Cpmputer ), aff'd in part sub nomGTE Service Corp. v. FC@74 F.2d 724 (2nd
Cir. 1973),decision on remandOrder, 40 F.C.C.2d 293 (197#mendment of Section 64.702 of the Commission's
Rules and Regulationslentative Decision, 72 F.C.C.2d 358 (1979), Fibalcision, 77 F.C.C.2d 384 (1980)
(Computer 1), recon, Mem. Op. and Order 84 F.C.C.2d 50 (198fyrther recon., Order on Further
Reconsideration, 88 F.C.C.2d 512 (19&ffd sub homComputer and Communications Industry Ass'n. v. FCC
693 F.2d 198 (D.C. Cir. 1982)ert.denied 461 U.S. 938 (1983xff'd on second further recgnMem. Op. and
Order, 56 Rad. Reg. 2d (P&F) 301 (198#8mendment of Section 64.702 of the Commission'ssRahd
Regulations Report & Order, 104 F.C.C.2d 958 (198f¢on, Phase | Reconsideration Order, 2 F.C.C.R. 3035
(1987)further recon, Order on Further Reconsideration, 3 F.C.C.R. 1(I388),second further reconOrder on
Second Further Reconsideration, 4 F.C.C.R. 592891Report & Orderand Phase | Reconsideration Order
vacated sub nomnCalifornia v. FCG 905 F.2d 1217 (9th Cir. 199Q)ecision on remandComputer Il Remand
Proceedings: Report and Order, 5 F.C.C.R. 771901@bmputer ).
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competitive carriers — and then changing the rdéguofaclassification for broadband Internet
access provided by cable, telephone companies,lessreproviders, and broadband over
powerline.

Past Commissions took these actions despite thetfat the current Communications
Act was almost entirely premised on competitiveegscto unbundled monopoly or duopoly
transmission facilities, the epitome of Open Accekhich of the rest of the world followed the
original American model and embraced Open Accepsobably because the U.S. Government
urged them to do 8b— and they have retained it even after the Coniatissversed course.
That is one of the major reasons there is far numepetition, better and faster Internet
capabilities, and lower prices abroad.

There is not a universally-accepted definition gde® Access. The Commission has
equated Open Access with multiple-ISP access ircoinéext of cable networks, but the concept
of Open Access truly arose in til@@mputer Inquiries In particular, Open Access was the
shorthand term for the ability of unaffiliated enkad service providers to obtain
telecommunications inputs from LECs in the form'©@pen Network Architecture” or “ONA.”
However, the Open Access concept is not uniqgue@mnoncunications. For example, the energy
industry still operates under some variants of perOAccess regim®.

For fixed networks, Open Access policies usualketthe form of regulated access, such

as local loop unbundling, dark, grey and lit fiteerd other wholesale access products. These

“1 SeePress ReleasdJnited States Urges EU to Continue Progress in @merCommunications Market To
Competition 2000 FCC LEXIS 1383 (2000), available at
http://www.fcc.gov/Bureaus/International/News_Rakesi2000/nrin0005.doc (“In order to harness thiepimver of
the Internet, we urge EU Member State regulator®pen Access of local networks to competitive sigpplof
Digital Subscriber Lines and other innovative teabgies.”).

2 See,e.g., Associated Gas Distributors v. FER824 F.2d 981, 1007 (D.C. Cir. 198%ert. denied 108 S.Ct.
1468, 1469 (1988) (upholding FERC authority to lelish Open Access for gas transmissid¥¢w York v. FERC
535 U.S. 1 (2002) (upholding FERC authority to kst Open Access for electric transmissioRypmoting
Wholesale Competition Through Open Access Non-Igtatory Transmission Services by Public Utiliti&d
Fed. Reg. 21540 (1996).
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products derived capacity such as digital and aptaarrier (DSx, OSx), as well as other
capacity-based offerings like Ethernet, and caa aislude next layer (e.g., bitstream) services.
Policy makers and regulators in most countriesizeathat these infrastructure elements
represent a major barrier for the entry of altauealSPs without mandatory access.

Net Neutrality is not Open Access. Indeed, Tim Wy is credited with crafting the
Net Neutrality concept, took great pains to digtisg Net Neutrality from Open Access in his
original paper that introduced the tofificOpen Access is about opening essential infrastreic
to competition. Net Neutrality accepts that theseno Open Access, and regulates Internet
access rather than the essential facilities.

The 2005 Commission concluded that retaining Opegefs as a regulatory policy
would not provide sufficient incentives for theeghone companies and cable companies to
invest in broadband transmissitin. They underappreciated the fact that eliminatinge/®
Access meant that the incumbents would obtain malgopontrol of both the transmission
market and the adjacent Internet access market,batid would be susceptible to abuses of
market power. The 2010 Commission then applied Nattrality as a palliative band-aid to
mask the fact that eliminating Open Access remdtiedpossibility for intramodal competition

in the Internet access market.

“3 Prof. Tim Wu, Network Neutrality, Broadband Discriminatiodournal of Telecommunications and High
Technology Law, Vol. 2, p. 141 (2003). AvailableSSRN:http://ssrn.com/abstract=3888638Vu’s paper appears
to equate “Open Access” with “structural separatioSeee.g, id. at 148 (“The term open-access is used in many
different ways; it generally refers to a structuejuirement that would prevent broadband operditons bundling
broadband service with Internet access from in-adoternet service providers.”) Open access, howév@ossible
even in the absence of structural separation. dxample, Computer Il replaced structural separation with
accounting safeguards, but retained Open Acd@ssiputer Inquiryallowed the incumbents to bundle their own
offering, so long as they had an unbundled offeawnailable to third party providers.

4 See e.g.,Appropriate Framework for Broadband Access to theernet Over Wireline Facilities20 FCC Rcd
14853, 14855, 14860, and 14877-878, 11 1, 19, 4@@D5) DSL Reclassification Ordgr
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It is time for the Commission to bring back Opencéss and competition in the
broadband market. Net Neutrality to date has nota the disease, and it presents insuperable
legal and practical problems.

2. Forty years ago, the Commission led the world andreated a new
Open Access framework.

Over 40 years ago, the Commission instituted Operess primarily through the original
service unbundling rules established in the semi@aimputer Inquiry trilogy. Other
competition-enhancing efforts dealing with custoqmemises equipment and inside wiring were
adopted by Congress and approved by the court$.ofAhese actions were based on Open
Access concepts. Other federal agencies appliedséime concepts to the energy industry,
resulting in tremendous competition and consumerefiis®®> This set the stage for the
explosive growth of the Internet and much of theldiéollowed the Commission’s lead.

The Computer InquiriesOpen Access model was deregulatory, but did ndiexeitle
Il regulation where widespread competition was tnally feasible. The first step was to isolate
monopoly telecommunications components, and impegelation on the monopoly activity —
and that activity only. The regulations made thesa-competitive components available to

users and potential entrants in order to allow aetitipn to thrive where it was possilife.The

> Electric and gas transmission Open Access haseedwholesale prices for energy, and the cost tedumnput

has flowed to retail customers. On the electde $i has much contributed to the growth of sofat wind power as
an alternative to carbon fuels and nuclear. Timeseoncept has also directly benefitted retail gneustomers,
because the principle has also allowed retail costs to “attach” solar and gas self-generatiornéodlectric grid,
allowing them to self-generate but also receivadity and back-up and sell excess energy. In maspeots this is
akin to the original Policy Statement that “consusrgre entitled to connect their choice of legalickes that do not
harm the network.”Appropriate Framework for Broadband Access to thternet over Wireline Facilitie20 FCC

Rcd 14986, 14988 (2005). Consumer attachmentsrigittse frontHush-a-PhongHush-a-Phone Corp. v. U,238

F.2d 266 (D.C. Cir. 1956),and Carterphone In the Matter of Use of the Carterfone Devid8 F.C.C.2d 420
(1968), but theComputer Inquiriesalso advanced attachment rights by deregulating @REinside wire while
maintaining regulations enforcing the attachmaegptttriincluding the Part 68 process.

“6 Although Internet access certainly depends orstréssion service inputs, it is not solely raw traission. Other
arguably non-telecommunications functions are sonast offered along with the transmission. Intemmatess is a
distinct, secondary service that can plausibly dd 0 reside in an “adjacent” market. The questlwowever, is
whether the bundled output is still telecommunmadi If one uses tHéomputer Inquirieparlance, the decision to
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second step was to deregulate value-added enhaseedce markets that rely on
telecommunications inputs, but are not themseklesdmmunicationand can be competitive if
bottleneck telecommunications inputs are availabl@ nondiscriminatory basis.

The Computer Inquiriesspurred the rise of unregulated value-added nésvtirat had
specific rights to access facilities, such as Ig@tanht, so they could provide “enhanced services.”
Those decisions directly and inexorably led torise of the Internet’ The Commission itself —
until relatively recently — repeatedly emphasizeak the Internet as we know it would not exist

but for theComputer InquiryOpen Access rule$.

be made depends on whether the telecommunicatmm@anent is “contaminated” by and subsumed withim t
bundled output. That is the basic perspective usdide Cable Modem Declaratory Rulirgnd then leveraged into
the DSL Reclassification OrderA correct application of th€omputer Inquiriesvould have resulted in application
of “adjunct to basic” rather than “contaminatiord most of the major providers since they were essriand
facilities-based. The Commission long ago expldinefor good reason — that the contamination doetdannot
and should not be used for facilities-based estitfat engage in common carrier activitgee IDCMA Frame
Relay Memorandum Opinion & Order, 10 FCC Rcd 13717,188720, and 13723-24, 1 17-18 and 42-45 (“AT&T
cannot avoid itsComputer llandComputer lllobligations under the auspices of the contaminadinctrine, which
applies only to nonfacilities-based service prokstle As we explain below, the Commission shousdsdn used
“adjunct to basic” for the preponderance of cabdem providers, all of the major DSL providers awn the
broadband wireless providers that are CMRS bectugsewere in fact common carriers, at least in,pamt they
are facilities-based.

*" The entities theNPRM labels edge providers are predominately non-aafriend most do not own extensive
transmission networks. Some do have some privatetyed transmission, but they still much resembée“tfalue
Added Networks” discussed @omputer Inquiryalthough their primary function is no longer prbconversion.
All exist entirely as a result &@omputer Inquirybecause that set of proceedings ensured theseemtituld have
Open Access to bottleneck transmission and woulduider unnecessary regulation.

“8 A fine collection of such observations appearsTie FCC and the Unregulation of the Internet, FCEPO
Working Paper, July 31, 1999, availabléhtip://transition.fcc.gov/Bureaus/OPP/working_ papeppwp31.pdf

Open access across the telecommunications netvesrkiriven the deployment of innovative and
inexpensive Internet access services. ... the grawthcontinued success of the Internet, and the
ability of market forces to sustain and encourdggt growth, can be attributed to one basic
attribute: the openness of both the Internet ardutiderlying telecommunications infrastructure.
... To the extent that the Internet has relied ondpenness of this nation’s communications
infrastructure to reach all corners of this natithis ingredient in its success has not been an
accident. The FCC has taken numerous steps sirceatty days of the telecommunications data
services industry three decades ago to permit cttimpeforces, not government regulation, to
drive the success of that industry. As discussegtéater detail below, the success of the Internet
today is, in part, a direct result of those pokcie.. First, the Commission noted that data
processing services required common carrier fasliand services as necessary inputs, and
common carriers that offered their own data sesvia®uld have the ability and incentive to
discriminate against unaffiliated data service pieks by denying them access to fairly priced
telecommunications services. Second, the Commissioted that common carriers might
improperly cross-subsidize their unregulated dategssing services with rate-regulated common
carrier revenues.
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Net Neutrality is perceived as needed today onlgabse the Commission decided to
abandon the prior Open Access rules that had leplace for almost 40 years and had served as
the foundation upon which the open Internet was gbbw into a primary communications tool.
This decision to eliminate Open Access createdutiaerlying problems the Commission now
seeks to fix because it produced monopoly or dyopahtrol over transmission.

3. Congress adopted, applied and extended Open Accessthe 1996
amendments.

Congress adopted and reaffirmed @amputer Inquiryservice unbundling model in the
1996 amendments, and then further extended it ghrotlne interconnection and facility
unbundling requirements in 88 251 and 252. Bunsafter 1996, the Commission abandoned
the Open Access policies it had established bylbelosing the network, despite Congress’s
clear policy supporting Open Access.

The 1996 amendments adopted and reaffir@echputer Inquiryin several ways. First,
the definitions in § 153 employed the Open Accessdeh by distinguishing between
telecommunications services offered by carriers arfdrmation services offered by non-
carriers. The former retained Title Il common e&rpbligations, but the latter received virtually
no regulation. Congress maintained Open Accesgréserving existing “information access”
obligations in § 251(g), as well as the right taeth end-user equipment that has been properly
registered. Section 257(a) required the Commissiadentify and remove entry barriers facing
information service providers, and also addresgedvision of parts or services to providers of

. information services.” Second, Bell Operatingn@panies’ pathways for entry into the
information service market (interLATA informatiorersices, electronic publishing and alarm

monitoring), which were still denied them at thexd¢i employed both structural separation and
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accounting safeguards quite similar to those agisnom Computer Il and Computer Ii|
including nondiscriminatory access by unaffiliatefbrmation service providef.

Congress used a modifie@omputer Inquiry Open Access framework to require
“interconnection” and “facility unbundling” as a emes for competitive carriers to enter and
participate in the market. The entirety of Sedid®bl and 252 is modeled aft€omputer
Inquiry Open Access concepts. Section 251(a) and (c)@)inee interconnection between
ILECs and competing carriers. Section 251(c)(@ntg competitive carrier access to underlying
facilities and infrastructure through facilitieshumdling. Nothing in those provisions provides
even a hint that broadband was to be excludedatruse of a different protocol would remove
anything from coverage. Instead, Section 251(hgl®)ws the Commission to bring cable
companies within the regime.

Enhanced/information service providers formed aificant part of the customer base
for the CLEC industry. Past Commissions allowegl ittcumbents to undercut this relationship
in a host of ways and seize the Internet acceskanall for themselves. That is why we are
where we are today.

4, The Commission serially closed the Open Access netik between
1999 and 2007.

The Commission decision to abandon Open Accesiaa said to stem from th€able

Modem Declaratory Ruling® But it actually started before then. Since 1388, Commission

%9 See 47 U.S.C. §§ 272(C)(2), 274(d), 275(d), and 27@(¢C) (referencing Computer Il “nonstructural
safeguards” and adopting approach for payphone).

*0 Inquiry Concerning High-Speed Access to the Inte@eer Cable & Other Facilities; Internet Over Cabl
Declaratory Ruling; Appropriate Regulatory Treatniéor Broadband Access to the Internet Over Caldeilies,
Declaratory Ruling and Notice of Proposed Rulemgkit7 FCC Rcd 4798 (2002L#éble Modem Declaratory
Ruling), aff'd sub nom. Nat'l Cable & Telecomms. Ass’n \arigl X Internet Servs545 U.S. 967 (2005).
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has consistently declined requests to mandate €&ém Access as a merger condifibnThe
only time that the Commission imposed any acceggimrements was during AOL’s acquisition
of Time Warner, however this was done at the ieais¢ of the FT& and the Commission has
not fully enforced the conditiot.

In 2002, before theCable Modem Declaratory Rulinghe Commission tentatively
concluded that DSL and other broadband servicegiged by LECs constituted “information
services” not subject to Title Il tariffing and camn carriage requirements. The Commission
sought comment on whether it should modify or efiaé Computer InquiryOpen Access’
DSL offered by SBC’s Advanced Services subsidiags wetariffed the same year.Then in
2005, the Commission removed all remainidgmputer Inquiryobligations when it deemed

DSL to be an information servicg.

®l See Applications for Consent to the Assignment and/oan3fer of Control of Licenses: Adelphia
Communications Corporation (and subsidiaries, debio-possession), Assignors, to Time Warner Cdbte
(subsidiaries), Assignees et,dllemorandum Opinion and Order, 21 FCC Rcd 82@39689, 1 217-223 (2006);
Applications for Consent to Transfer of Controlladenses from Comcast Corp. and AT&T Corp., Transss to
AT&T Comcast Corp Memorandum Opinion and Order, 17 FCC Rcd 2328299-301, 1Y 135-137 (2002);
Applications for Consent to Transfer of ControlLlafenses and Section 214 Authorizations from Med&Group,
Inc., Transferor, to AT&T Corp., Transfereemorandum Opinion and Order, 15 FCC Rcd 98182983 1 127
(2000); Applications for Consent to Transfer of Control la€enses and Section 214 Authorizations from Tele-
Communications, Inc., Transferor, to AT&T Corp.aisferee Memorandum Opinion and Order, 14 FCC Rcd
3160, 3205-08, 11 92-96 (1999).

2 See Applications for Consent to Transfer of Contfdlicenses and Section 214 Authorizations by Taener,
Inc. and America Online, Inc., Transferors, to AQlme Warner Inc., TransfereéMemorandum Opinion and
Order, 16 FCC Rcd 6547, 6568-69 | 57-58 (208ierica Online, Ing No. C-3989, slip op. at 2, 6-9, 11-17
(F.T.C. Dec. 18, 2000) (Decision and Orderhtab://www.ftc.gov/0s/2000/12/acldando.pdf

3 See In the Matter of Texas Networking, Inc., Retér; Petition for Declaratory Ruling and Complairi FCC
Rcd 17898 (Media Bureau, 2001), Order Dismissinglisation for Review, 23 FCC Rcd 6096 (2008).

> Appropriate  Framework for Broadband Access to theerinet over Wireline Facilities Notice of
ProposedRulemaking, 17 FCC Rcd 3019, 3029-33 and0-33, Y1 17-24 and 43-53 (2002)\{freline Broadband
NPRM).

%5 Review of Regulatory Requirements for Incumbent BEgadband Servicesiemorandum Opinion and Order,
17 FCC Rcd 27000 (2002).

% Wireline Broadband Report and Orde?0 FCC Rcd 14853, 14860-61 1 9 & n.15, 148626512-17, 14875-79,
1 41-46 & n.107, 14882-98, 11 32-85, 14904, T 9% petition for review deniedub nom. Time Warner
Telecom, Inc. v. FCG07 F.3d 205 (3d Cir. 2007).
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During this time, the Commission was not contenugi allow the incumbents to avoid
Open Access for broadband; the Commission alsoir@dted the 88 251(c)(4) and 252(d)(3)
resale arrangements for independent ¥5Bad overlooked serious reports of rules violations
raised by independent ISP’s. The Commission also declined Open Access requesen
evaluating major telecommunications mergers betv&®@G and AT&T, Verizon and MCI, and
AT&T and BellSoutt??

The result of these policy decisions was that tiksfthat brought the Internet to the
masses — independent ISPs — went out of busin@ssamissioner Copps persistently pointed

out this very problefl> The current Commission cannot fairly be held oesgble for these

>’ TheAdvanced Services Second Report and Oagelied the resale discount to DSL services offéoeend users,
but held it did not apply to DSL arrangements madth independent ISPdn the Matters of Deployment of
Wireline Services Offering Advanced TelecommurdnatiCapability Second Report and Order, 14 FCC Rcd
19237, 19247, 1 21 (1999et. for review denied sub nom Ass'n of Commc'nier&nv. FCC 253 F.3d 29 (D.C.
Cir. 2001).

% See Texas Internet Service Providers Reply CommentsckBo 00-4 (February 22, 2000), available at
http://apps.fcc.gov/ecfs/document/view?id=60109%524 exas Internet Service Providers Reply Comments,
Dockets 95-20 and 98-10 (April 30, 2001), availadalbttp://apps.fcc.gov/ecfs/document/view?id=651256634

% AT&T Inc. and BellSouth Corp. Application for Tré@sof Contro] Memorandum Opinion and Order, 22 FCC
Rcd 5662, 5727-31 1Y 116-120, 5742-46 1 151-18®72 Verizon Communications, Inc. and MCI, Inc.
Applications for Approval of Transfer of Contréllemorandum Opinion and Order, 20 FCC Rcd 18483071-09
11 139-142 (2005SBC Communications, Inc. and AT&T Corp. Applicatidor Approval of Transfer of Control
Memorandum Opinion and Order, 20 FCC Rcd 182906388 11 140-143 (2005).

® For example, Commissioner Copps’ dissent toBheadband 271 Forbearance Ordét9 FCC Rcd at 21517-
21519) has proven prescient;

The mismatch between the Commission’s broadbarndnibexind reality reaches new heights with
today's decision. ... While the country experiencesadband freefall, the Commission has
embarked on a policy of closing off competitive esx to last mile bottleneck facilities. ... Today,
the majority pounds another nail into the coffinsitbuilding for competition. ... [T]here is now

absolutely no obligation to provide competitive @z to any broadband facilities—from fiber-to-
the-home to fiber-to-the curb to packetized funtsiof hybrid loops to packetized switching
capabilities—at just and reasonable rates. [Theonitgj conclude[s] that the public interest is
served by retreating to a policy of non-competitemd last mile monopoly control. | cannot
support such conclusions nor the underlying anslysi

One problem here is that the majority gets so edraiway with its vision of the country’s telecom
future that they act like it is already here, toampetition is everywhere flourishing, and that
intermodal competition is already ubiquitous regaliBut their cheerful blindness to stubborn
market reality actually pushes farther into theufatthe kind of competitive telecom world they
say they want.

22



policy decisions, but it can and should undo thenaige by reinstating Open Access and
reinvigorating competition for Internet access.
5. The Commission also eliminated UNE-based Open Acees

The Commission at first made significant, but inpbete efforts to apply Open Access
principles to UNEs. Théocal Competition Ordedeclined to subject packet switches to UNE
access requirements and ruled that collocationndidextend to equipment used to provide
enhanced services. The Commission did allow nuuléfion equipment supporting both
conventional telephone and enhanced services sp ésnthat equipment was necessary to
providing conventional telephone service. The Cassian also held that any company
obtaining interconnection or UNE access to provielecommunications services could offer
information services through the same arrangemdite order mandated UNE access to all
loops connecting central offices to end users,udhiolg the loops used to provide DSL and
obligated incumbent local telephone company talfihy requests to condition existing loops
to make them DSL-compatibfé. A subsequent order confirmed that collocationluided
multifunction equipment that could be used to pdevboth voice and data servi®ésPerhaps
most importantly, théine Sharing Ordemandated UNE access to the high frequency podtfion

the loop used to carry DSL so that two competitmsld provide services over the same loop,

The lack of analysis in this proceeding—and in@loenmission’s approach to broadband generally
— amounts to a regulatory policy of crossing ongérs and hoping competition will somehow
magically burst forth. ... if we want to enter thexbe new world of broadband, we need to move
away from our current course. The facts show wehaegled in the wrong direction at warp speed.
| dissent.

®1 Implementation of the Local Competition Provisionsghe Telecommunications Act of 19%6rst Report and
Order, 11 FCC Rcd 15499, 15691-92, 15713, 15794:86,15990, 11 380-382, 427, 580-581, and 995 (1996

%2 Deployment of Wireline Services Offering Advanceldommunications CapabiljtfFirst Report and Order and
Notice of Proposed Rulemaking, 14 FCC Rcd 476164/, 11 27-31 (1999).

23



with one offering conventional telephone servicehia lower frequencies and the other offering
DSL in the upper frequenciéd.

The courts were admittedly no great help to Opece&s. The Supreme Court’s decision
in AT&T Corp. v. lowa Utilities Boardemanded the Commission’s initial UNE access rules
because the Supreme Court held the Commission dwastraed the “necessary” and “impair”
standards too broadf{. On remand, the Commission reiterated that incunnloeal telephone
companies must condition DSL loops upon requesthoigh UNE access to loops generally
included all attached electronics, the Commissiometheless again specifically excepted packet
switches and DSLAMSs, based on the notion that grgntUNE access to them would deter
investment in a nascent market. The Commissiompeichit UNE access to DSLAMs located in
remote terminals that were too small to permit ptatscollocation, but to date this “right” was
rarely actualized into viable and functional CLE@aagements — largely because of ILEC
roadblocks?

In 2000, the D.C. Circuit struck down the Commis&o decision permitting the
collocation of multifunction equipmefi. In response, the Commission revised its rulez0il
to limit collocation of multifunction equipment tequipment whose primary purpose is to
provide the requesting carrier either with intemection that is “equal in quality” to that

provided by the incumbent local telephone compamy its own services or with

%3 Deployment of Wireline Services Offering Advancelédmmunications Capabilitfhird Report and Order and
Fourth Report and Order, 14 FCC Rcd 20912 (2000).

8 AT&T Corp. v. lowa Utils. Bd525 U.S. 366, 387-92 (1999).

% Implementation of Local Competition Provisions eféEommunications Act of 199Bhird Report and Order and
Fourth Further Notice of Proposed Rulemaking, 1&Hed 3696, 3775, 3776-77, 3783-84, 3835-37, 3889-%1
172,175, 190-194, 306-309, 314-317 (1999).

 GTE Serv. Corp. v. FGR05 F.3d 416, 422-24 (D.C. Cir. 2000) (quoting#t8.C. § 251(c)(6)).
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“nondiscriminatory access” to an unbundled netwalement’ These revisions to the
collocation rules survived review in the face oéibenges from ILECE®

The Commission then began a broader retreat frogn real effort to extend the
regulatory regime applicable to conventional tetaph service to DSL and other wireline
broadband technologies. In 2002, the CommissiaregsheWireline Broadband NPRMvhich
tentatively concluded that DSL and other broadbaedvices provided by local telephone
companies constituted “information services” nobjeat to Title Il tarifing and common
carriage requirements, and sought comment on whithmodify or eliminat&Computer Inquiry
rules® Later in 2002, the Commission detariffed DSL seesi that SBC offered through its
separate subsidiary.

In 2002, the D.C. Circuit struck the Commissionézidion requiring line sharind.This
led the Commission to eliminate line sharing aftd UINE access obligations to most high-
capacity loops in the 200Biennial Review OrderThe Commission also eliminated the limited
exceptions it had recognized for UNE access to DkAand other packet switching

equipment? The Triennial Remand Review Ordénen eliminated high-capacity transport and

" Deployment of Wireline Services Offering Advancelédmmunications CapabilitFourth Report and Order, 16
FCC Rcd 15435, 15452-60, 11 32-44 (2001).

% Verizon Tel. Cos. v. FG@92 F.3d 903 (D.C. Cir. 2002).

% Appropriate Framework for Broadband Access to theernet over Wireline FacilitigsNotice of Proposed
Rulemaking, 17 FCC Rcd 3019, 3029-33 11 17-24, 3109 43-53 (2002).

% Review of Regulatory Requirements for Incumbent BEgdband ServicedMemorandum Opinion and Order,
17 FCC Rcd 27000 (2002).

" United States Telecom Ass’n v. FG90 F.3d 415, 428-29 (D.C. Cir. 2002).

2 Review of the Section 251 Unbundling Obligationofimbent Local Exchange CarrieiReport and Order and
Order on Remand and Further Notice of Proposedrraltng, 18 FCC Rcd 16978, 17327-33 11 549-580 (R003
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high-capacity loops from the list of § 251(c)(3) B&® The Commission granted forbearance
from 271 requirements for broadband in 264.

In sum, the situation today is that an independ8® has no means to obtain high-
capacity loops from an ILEC or a cable company umda&discriminatory and reasonable terms,
either directly or through a competitive carriemefe is no wholesale access to network
infrastructure or services provided on fair andsoggble terms, for which there is some degree
of transparency and non-discrimination. There iswmandatory regulated access, such as local
loop unbundling, and other wholesale access predsiath as dark fiber or next layer (e.g.,
bitstream) are unavailable, except by leave andadinesive “negotiated” terms reluctantly
offered by a cable or telephone company.

Open Access is gone, and with it, the independ&Rtihdustry that originally brought the
Internet to the masses. The fact is the Commissmmedecessors made a series of decisions that
led to the elimination of a source of robust contjwet and beneficial economic incentives. This
history, however, need not dictate future policyoices. This Commission now has the
opportunity to change course and bring Open Acaas$ competition back to American

broadband.

3 1n re Unbundled Access to Network Elements RevfetlheoSection 251 Unbundling Obligations of Incuntbe
Local Exchange Carriet20 FCC Rcd. 2533, 2575-641 (2005), affthvad Commc’ns Co. v. FC@50 F.3d 528
(D.C. Cir. 2006).

" Ppetition for Forbearance of the Verizon TelephonemPanies Pursuant to 47 U.S.C. § 160(c); SBC
Communications Inc.’s Petition for Forbearance Und& U.S.C. § 160(c); Qwest Communications Intaovetl

Inc. Petition for Forbearance Under 47 U.S.C. § (80 BellSouth Telecommunications, Inc. Petitiorr fo
Forbearance Under 47 U.S.C. § 16Q(b)emorandum Opinion and Order, 19 FCC Rcd 2149842 Broadband
271 Forbearance Ordégr
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6. Commission predictions that closing the networks wad lead to
ubiquitous broadband and not threaten the open Intenet have
proven incorrect.

When the Commission classified cable broadbandrriateaccess and DSL Internet
access as information services, it predicted th@adband competition would take off as a result.
The DSL Reclassification Orderexplained that deregulation was appropriate because
competition amongst independent ISPs was flouriskind would continue to thrive. The
Commission also believed that intermodal competitvoould blossom, leading to additional
investment and reduced prices for consumerghis expectation was not merely peripheral to
the decision to classify broadband as an informagervice, it was the primary basis for Title |
classification’” Yet nearly a decade since fBiable Modem Declaratory Rulingas issued, at a
time when the Commission expected broadband cotigeetio be in full bloom, the current
NPRMinstead acknowledges that Americans have “limdiedice between broadband providers
in many areas of the countr{?”

Not only did these expectations fail to materiglizet the classification decisions based
upon these expectations have proven counterpraguciihe competition that existed at the time
of the orders has vanished. In 1998, there wetedsn five thousand and seven thousand
independent ISPs offering Internet access to therfsan public’® but today almost all of them

are gone. The independent ISPs are the colladarabge of the Commission’s misjudgment

that, in a deregulatory environment, “wireline fdatn providers will find it necessary and

> Appropriate Framework for Broadband Access to theernet Over Wireline Facilities20 FCC Rcd 14853,
14907, 1 100 (2005PSL Reclassification Ordgr

®1d, 7 57.
M1d, 1 44.
"®NPRMat Y 48.

9 Barbara Esbin|nternet over Cable: Defining the Future in Termstbe Pastl8 & n.88 (Fed. Commc'ns
Comm’n Office of Plans and Policy, Working Paper. 86, 1998).
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desirable to negotiate arrangements with unafitidSPs for access to their broadband networks
in order to grow the base of users of their broadbmfrastructures® The Commission
predicted that deregulation would ensure these tE&&#inued availability of this transmission
component, under reasonable rates, terms, andtmored® Instead, the incumbent telephone
and cable companies closed their networks and beffaning broadband Internet access on
monopoly terms.

All of the problems that th&lPRM attempts to remedy arise from an uncompetitive
broadband market. If American Internet users Hasl dption to vote with their feet, the
marketplace would punish harmful behavior. Usdrentselves could impose neutrality
requirements by ditching broadband providers wlihsive practices. A Comcast decision to
inject reset headers into its users’ BitTorrenffitawould be weighed against the loss of
customers and shareholder fury, rather than thésrarchallenging the Commission’s Section
706 authority in court.

Not only did the Commission miss the mark on itsdoction that intramodal competition
would thrive, but it also misjudged the likelihoaaf intermodal competition. Th®SL
Reclassification Ordeargued that “other existing and developing platfersuch as satellite and
wireless, and even broadband over power line imairedocations, indicat[e] that broadband
Internet access services in the future will notlibeted to cable modem and DSL servid3.”
However, none of these technologies have develogeda competitive threat to the telephone
and cable companies. Wireless broadband has gmcklts own niche, but has failed to become

an alternative for wired Internet access becausenithtions inherent to broadcasting data over

80 DSL Reclassification Orde20 FCC Red 14853, 14895 9 79.
811d. at 7 100.
82)d. at 7 50.
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radio spectrum. Eighty-three percent of smartphoweers continue to maintain their wired
home broadband connections, indicating that wiselissnot a viable replacemétit. If the
average American Internet user were to even attéonpibstitute a wireless connection for their
wired connection, overage charges would drive thilito more than $800 per monith.Indeed,
the fact that th&lPRMproposes to allow non-neutral wireless broadb@&ndice shows that it is
not yet a fully substitutable and competitive egiewnt for wired service.

In addition to unrealistic expectations regardingmpetition, the Commission also
incorrectly predicted that infrastructure investinamuld take off. The telephone and cable
companies assured the Commission that they woukke mammercially-reasonable alternative
facilities available to unaffiliated ISF3. The Commission believed them and agreed thangndi
Open Access was an acceptable concession for dmeiged broadband deployment. However,
the promised investment has not occurred.

The incumbents robustly improved the telecommuiooat network for decades even
after Open Access principles were first developedhie 1960s. The Commission embraced
Open Access as a means to facilitate competitian series of cases related to interconnection,
customer premises equipment, inside wiring and meddinformation services. The
incumbents had no real choice but to continue itvgsbecause their profits came from a return
on investment under traditional regulatory prineglif they failed to make new investment they
earned less profit.

In hindsight, the fact that competition didn’'t deye in an unregulated environment

should not come as a surprise. From a practiaabpetive, companies that sell wires will only

8 Susan P. Crawfordrirst Amendment Common Sen27 Harv. L. Rev. 2343, 2355-56 (2014).
84
Id.

% See, e.g., DSL Reclassification Ord8® FCC Rcd 14853, 14886-87 {1 63-Gke also Broadband 271
Forbearance Orderl9 FCC Rcd at 21508,  26.
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survive in a competitive market if they assiduousiyd to making new wire. On the other hand,
if that company faces little competition in the gvimarket, it can earn extraordinary profit from
both wire and adjacent products that use wireselyricting output and keeping the price high.
The rest of the developed world understands thasritive and has maintained Open Access.
Some commentators have observed that domesticacapiestment and employment growth
have slowed since the mid-2000s, while overseassinvent — even under Open Access — has
accelerated, especially when analyzed on a cordtdlar basi&® AT&T and Verizon have
reduced or ended their network extension efforts @ssentially yielded to the cable companies
in many areas.

The problem does not reside with those who providernet; it arises because
transmission is still a monopoly (or a duopoly)rof@ a technical and economic perspective,
transmission and Internet access are two separatieets, although they are adjacEntOnce
again, the Commission recognized this very fach@Computer Inquiries.The very purpose of
that proceeding was to isolate monopoly componamd impose regulation on monopoly
activity, while deregulating potentially competgienhanced services.

The broadband service sector could become fullypeatitive again if the underlying
bottleneck transmission components are available @ommon carrier basis to all potential
purchasers. That is precisely how it worked indfa-up days and the move to broadband does

not justify a different result. If we return to @p Access and allow competition back into the

8 See,e.g., S. Derek Turner, Fighting the Zombie Liesrr$dSPs, Title 1l Is Good for the Economy, TM + ©
2009-2014 Free Press, availablehtip://www.freepress.net/blog/2014/05/14/fightingpabie-lies-sorry-isps-title-
ii-good-economy(“Investment: Under Title I, Bell Company capiiaiestments increased by 20 percent (a CAGR
of 1.8 percent). But after the Commission remoVéte |l, capital investment at these companieslided by 5
percent (a CAGR of negative 0.7 percent). ... Jolet Bompany jobs are down 20 percent since the vainof
Title Il. Employment at these companies peaked0Od02following the period when the Bells were sutgdcto the
most comprehensive implementation of Title 11.”).

87 Internet Access depends on transmission serxjmats, but they are logically and practically sepamarkets.
From an antitrust perspective, the Commission biigiallowed the incumbents to engage in monopeWetaging
and then a tying arrangement.
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Internet access market, then any Internet accesgider that fails to act consistent with
consumer expectations will quickly be faced witteadative providers offering prices and terms
that users really wafit. As it stands, however, the last mile transmissiput is available only
to the telephone and cable companies for Interoe#ss. They therefore can now monopolize
both the transmission and the Internet access. Chmemission had recognized for 40 years that
this kind of vertical integration and leveragingxorably leads to discrimination and rationing
as a means to keep prices and profits artificiaigyh. But the rules put in place to prevent these
predictable harms were jettisoned in favor of -sifulfilled investment promises and
expectations that competition would thrive.

V. TITLE Il RECLASSIFICATION WOULD BE BASED ON THE COM MISSION’'S

WELL-ESTABLISHED LEGAL AUTHORITY AND WOULD NOT BE S UBJECT

TO REJECTION BY THE COURTS.

The Commission’s decision to classify cable modemvise as an information service
was affirmed inBrand X largely due toChevrondeference. A decision to reclassify the
transmission component of broadband Internet aceess broadband Internet access itself —
would again receiv€hevrondeference from the courts. The decision couldvbB-reasoned
and supportable because broadband providers cleanistitute common law common carriers.
But there are lessons to be learned by reviewiegptemises and expectations upon which the
classification decision was based.

First, it is noteworthy that th€able Modem Declaratory Rulinglossed over the fact

that many if not most cable companies have histlyiprovided “telecommunications service”

8 Many of the activities identified as “problems” finis entire debate would not much of a concetthéfe was a
competitive market. A provider’'s attempt to impdsentent value” pricing, or even “discriminationingply would
not succeed if there were alternatives — unlesswoers decided that is what they actually warthdf is what they
want, then the activity is merely fulfilling consemdesires and that is a good thing. The problésesamwhen the
two dominant providers impose these resuléspiterather tharbecause ofonsumer desires.
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(“basic service” unde€omputer Inquiry), albeit perhaps not for “broadband Internet as¢&s
Several were, in fact, common carriers. Sevesa affered “telecommunications” on a private
carrier basis, including a few that successfullypwnced the Commission to preempt state
efforts to impose intrastate common carrier reguatover their “telecommunications”
offering >

Cox/CoxDTSand United Cablecentered on state commission efforts to regulatdeca
company institutional high-speed digital transnussiservices. The *high-speed digital
transmission service” supportethhanced servicesupplied by “governmental and educational
institutions and private business8S Presumably United Cable’s high-speed digital
transmission service was or could also be usedgpat enhanced operations as well.

This was “telecommunications.” This was “broadhantl was used (at least in part) to
support enhanced functionalities. @ox/Cox DTSthe Commission chose to not impose
common carriage on Commline’s service. Cox’s “DB8tvice, howevemwascommon carrier
although it enjoyed “forbearance” from tariffif§. These cases demonstrate that cable
companies have provided broadband transmissioactteimunications,” some of which was a
“telecommunications service,” and this transmissigmoduct was used to support
enhanced/information services supplied by unafétigprivate and public third parties. The case
was about “broadband data servicEs TheCable Modem Declaratory Rulingyerstated one of

its premises by overlooking the fact that cable games had indeed offered a stand-alone

89 See Cable Modem Declaratory Ruliiy FCC Rcd at 4824-4826, 4828, {1 42-46, 51.

% Seee.g, In the Matter of Cox Cable Communications, I@ammline, Inc. and Cox DTS, In®eclaratory
Ruling, and Order, 102 F.C.C.2d 110, 120-21 11 241385), vacated as moot on other grounds, 1 FELCFe1
(1986);see also In the Matter of United Cable Televisibolorado, Inc., et alMemorandum Opinion and Order,
1 FCC Rcd 555 (1986) (recognizing the cable compamyice is telecommunications, but refusing tepipt).

°l See Cox102 F.C.C.2d 110, 112 1 3.

%2 1d at 128, { 36¢iting to Competitive Carrier Rulemakingifth Report and Order, 98 FCC 2d 1191, 1205-09
(1984).

%1d at 132 (Quello, dissenting).
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broadband transmission service, and several oktiaese offered on a common carrier basis.
Further, some of those were used to support enbase®ices provided by the subscriber to the
service.

Further, few seem to recall theARUC Il involved two-way non-video cable company
provided transmission service offerings that weltanately held by the court to be common
carrier. The Commission had preempted state regnland refrained from imposing common
carriage. Th&NARUC llcourt reversed, however, and held that the speacifer in issue there
was telecommunications and should have been trest@dmmon carrier because it met all the
relevant indicia of common carriade. “The clear content of that term (common carrias)
developed at common law and discussed in our pueWoA.R.U.C.opinion indicates that most
or all of the two-way, non-video cable operatiohssaue here do fit within the common carrier
concept. Because at least the bulk of those &eBvare also clearly intrastate, we cannot avoid
the conclusion that the 8§ 152(b) jurisdictional lwdearly applies, beyond any margin for
deference or discretior™”

All seem to agree that cable companies’ broadbeatsmission is telecommunications
and both the Commission and courts have recognimdsome of their offerings can be, or are,
common carrier and thus telecommunications servitiee question then becomes whether the
Commission should — after the experience gained thvelast several years — decide that it will
isolate the transmission portion in issue today r&agire that it be offered on a common carrier
basis going forward, by declaring that the transmois involved here is and should be a

“telecommunications service.” The answer to bathsof this question should be “yes.”

% NARUC 11,533 F.2d at 608-610.
%|d at 618.
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Although the Commission decided not to impose d ftommon carriage in th@able
Modem Declaratory Rulingthe cable companies’ current offerings of bundi®@rnet access
most certainly do meet the holding out and inddfere prongs. They have a standard offer and
do not negotiate individual contracts, particulaidy residential and small-business customers.
They typically hold out to serve all comers thateméneir eligibility criteria. They do not
generally choose clients on an individual basigdetermine in each particular case whether and
on what terms to serv8. They meet all of the indicia of common carriageler the common
law. While the Commission has not required commarrigge, the cable companies have
exhibited all the classic signs of a voluntary utaléng to be a common carrier.

It is true thalNARUC 7 states that the Commission does not have “unésttdiscretion”
to “confer or not confer common carrier status agiven entity, depending upon the regulatory
goals it seeks to achieve” and went on to hold ftfifte common law definition of common
carrier is sufficiently definite as not to admit afjency discretion in the classification of
operating communications entities. A particulasteyn is a common carrier by virtue of its
functions, rather than because it is declared tsas€ However, if an entity or class of entities
has voluntarily chosen to act like a common carrieen the Commission can and should
recognize that reality, and proceed accordinglyf ptactice and experience show the [cable
companies and telephone companies] to be commamersarthen the Commission must
determine its responsibilities from the languagethef Title 1| common carrier provisions?

The actual operations of cable and telephone coiegahroadband Internet access services

% Cf. NARUC I 533 F.2d at 608-0NARUC | 525 F.2d at 643ee alsdSouthwestern Bell Tel. Co. v. FCD9
F.3d 1475, 1481 (D.C. Cir. 1994).

®” NARUC linvolved whether the Commission could deem a palicwireless service to not be common carrier
and pre-empt state regulation.

% NARUC | 525 F.2d at 644.
9d.
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“appear(s) to bring them within the common cardefinition.”°® Experience has shown that
there are “reasons implicit in the nature of [bimaad Internet access] operations to expect an
indifferent holding out to the eligible user publi@* The cable and telephone companies’ actual
manner of providing retail Internet access serveasly meet thelARUCcommon carrier tests.
Title 1l can and should be applied. Then the Cossmon should require unbundling of the
transmission component.

The Commission has the power to require unbundiimdya stand-alone common carrier
offer. TheNARUC Icourt expressly contemplated this result by askwhgther “there will be
any legal compulsion thus to serve indifferent§#” The court recognized that as a valid
guestion and engaged in an analysis of whethee thas (and thus could be) a compulsion, so
there is room for regulators to compel common earrclassification in appropriate
circumstances, especially when the providers aeady acting consistent with that designation
in their actual dealings.

i2Coalition believes that the proper choice isd¢turn to Open Access by using Title I
authority and mandating unbundling of the transmrsscomponent. If this is done, the
Commission does not need to regulate Internet acbesause competition will sufficiently
constrain the dominant actors. If, however, then@assion does not return to Open Access,
then itis necessary to regulate broadband Internet access Uittt 11 because the dominant
providers face no competitive constraints. If @@mmission is going to eliminate the Internet
access evils identified in th&PRM through direct regulation, then effective and clea

prohibitions on blocking and unreasonable discration are imperative. Since thatpsr se

100 Id

10119 at 643.
102 |d.
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common carriage, the Commission should invokeadtarmon carrier jurisdiction and use Title Il
tools.

VI.  MOBILE AND FIXED BROADBAND SERVICE SHOULD BE SUBJEC T TO
EQUAL AND CONSISTENT RULES.

The NPRM proposes to maintain ti@pen Internet Ordés mobile no-blocking rule, and
thus maintain inconsistent requirements for fixed anobile broadband. i2Coalition supports
the principle of technology neutral rules and badgethat the same no-blocking rule should be
applied in a consistent manner. Separate rulesstrdtlards entrench differences, rather than
encourage convergence and competition. If wirelesmdband is ever to become a viable
alternative to wired broadband, the product shootd evolve with different regulatory
expectations that become more ingrained and pembhaner time.

Of note, the current and proposed rule for mobitgaiband is also far less robust than
the standards imposed for Upper 700 MHz C-Block iledicensees. For example, Verizon’s
previous blocking of tethering that led to the Isetient described iNPRMat paragraph 41 and
note 93 would not be a violation of the current gndposed mobile no-blocking rule, since it
does not at all address attachment of devices peaks only to “applications that compete with
the provider’s voice or video telephony servicE8." TheNPRMcites other examples of mobile
blocking that were mentioned Bpen Internet Ordet®® The current and proposed mobile no-
blocking rule would likely prohibit the blocking &kype, because it at least arguably competes
with voice service. However, it would not ban Wmg many alternative online payment

services since they are not always provided viaebsite (and often involve installing an

193 The proposed mobile no-blocking rule would prolgatitiaw AT&T’s prior actions blocking FaceTime thia
also referenced iNPRMat paragraph 41.

104NPRMat ¥ 53.
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application}®® and are not voice or video telephony servicesnilaily, the rule would not ban a
mobile provider from blocking Slingbd¥ or peer-to-peer applications. Tk@pen Internet
Order decided to have a “targeted prophylactic rule” rieshg “only practices that appear to
have an element of anticompetitive intent” and Helat restrictions regarding applications that
compete with a mobile providers’ voice or videcep#ony offerings was “appropriate at this
time” in lieu of a “broader no-blocking rulé” The Commission said it would “monitor”
developments and reassess should the need &rise.

The Commission should indeed revisit its originacidion and apply the same no-
blocking rules to both fixed and mobile broadbaedviee!®® Consistency is a far superior
policy. Any technical differences based on netwtekhnology that may justify a different
outcome can be dealt with through the “subjecetsonable network management” exception.
VII. CASE STUDY: PRIVACY AND ENCRYPTION

A. Paid prioritization arrangements are a threat to Internet privacy.

The NPRM gives significant consideration to content-basetivork practices, but never
stops to consider the privacy implications for Aroan Internet users. The Commission
discusses at great lengths whether paid priorignglements are consistent with an open Internet
and if they could be implemented on a commerciabsonable basis, yet never seems to realize
that it is contemplating the wholesale monitoringtiee content of Americans’ broadband

Internet connections.

195Cf. Open Internet Order25 FCC Red at 17960 § 100.

19 slingbox may or may not be a “video service” defieg on how that is defined, but it is clearly motvideo
telephony service” and therefore would be exclufdech protection.

197 Open Internet Order25 FCC Rcd at 17961 § 101.
19814, at 17962 1 104-105.
19NPRMat ¥ 62.
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However, any arrangement in which a broadband I®Riges priority treatment to an
edge provider necessarily contemplates contenttoromy. For example, should Comcast enter
into paid prioritization deal with Netflix, Comcasill need technological means to identify the
Netflix traffic subject to the arrangement. Thislwequire that Comcast, at a minimum, monitor
the services, applications, devices, and websiids whom its customers are communicating.
Furthermore, Section 8.9 of the proposed rulegiaffy sanctions copyright enforcement efforts
by broadband Internet access providers. This wmedn that broadband providers now have
the blessing of the Commission to open up theirweseds’ packets to filter content. Unless there
is a competitive market where users have choicesngnmultiple broadband Internet access
providers, the Commission should uphold Americgm$vacy rights and be wary of content
inspection-based services.

B. The proposed rules fail to account for encryptionéchnologies.

Internet users themselves are quite concerned atimutprivacy of their online
communications.  Virtual private network (VPN) sees are thriving. Other privacy
applications like the TOR browser are becoming @éasmgly popular. Edge providers are
providing privacy enhancing options and the us88E encryption has become ubiquitous. It is
generally considered a positive development thakeAecan Internet users are becoming more
jealous of their fundamental privacy rights. Then@nission should not adopt policies that
frustrate Americans’ exercise of their civil libieg and should instead encourage such behavior.

This proliferation of encryption-based privacy ®gkesents significant uncertainty to the
viability of the NPRMs proposed paid priority regime. For example, hosuld Comcast
prioritize Netflix traffic (to use the example al®when an end user utilizes an encrypted VPN

service? Would that user have to choose betwesnghvacy and their ability to access Netflix
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as intended? Would Comcast have the right to geocencrypted traffic in order to make
prioritization decisions? Section 8.9 of the prega rules permits “reasonable” efforts to
address unlawful content. Does that include demwygo filter for copyrighted content, or even
an outright ban on encryption because it wouldriate with efforts to address unlawful

content? Would encrypted traffic constitute lawi@ffic subject to the no-blocking rule even
though encryption is sometimes used to mask unlawdtfic? The no-blocking rule for mobile

broadband only prevents the blocking of applicaianth which the wireless carriers compete.
Therefore, can mobile broadband providers blockygtion tools that Internet users utilize to
protect their online privacy?

The example of encryption and privacy demonstraé the market does not neatly fit
into the Commission’s proposed definitions andsul&or do the rules meet users’ desires and
needs. A paid priority regime assumes that innomawill only occur at the minimum level of
service. It assumes that all Internet traffic mgl avill remain transparent to broadband access
providers. It also ensures that innovation at Meigh bandwidth levels is only available to
existing, successful edge providers with the maangurchase prioritization. Fundamentally,
the Commission is attempting to limit the futurdeimet to the confines of today’s Internet,
which favors the current large market participantsr small players. Innovation and the market
are unpredictable. The best way to ensure thalntieenet remains open well into the future is
by ensuring that competition exists on all partdh&f network, especially the presently-closed
last mile transmission component.

VIII. ANALYSIS OF THE TEXT OF THE PROPOSED RULES
i2Coalition offers the following observations anecommendations on the text of the

proposed rules.
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A. Authority for Part 8 Rules

NPRM Appendix A sets out the proposed rules. The Adpestates that the authority
for the rules is derived from 47 U.S.C. 88 151, ,1%34(i)-(j), 303, 316 and 1302. The
Commission should also invoke its Title 1l authgritAs explained above, i2Coalition does not
believe the Commission should impose common caregulation on “Internet access” at this
point and should instead reinstate Open Acces®Bpetition can return to the Internet access
market. Title Il is a necessary prerequisite toggting Open Access throu@lomputer Inquiry
type rules. But if the Commission does choosestiulate Internet access and wants rules that
are meaningful and effective to deter the harmsitiled in the NPRM then Title Il is a
prerequisite as well. As shown above, the no-bfagland commercially reasonable rules are
per secommon carrier obligations. The Commission shoexgressly rely on its Title Il
authority as the basis for these rules because68(4D U.S.C. § 1302) on its own does not
provide sufficient authority to promulgate or em®rcommon carrier rules. Therefore,
references to 88 201, 202, 203, 204, 205, 206, 208, 211, 215, 218, 219, 220, 251 and 252
should be added. Given that it may be appropt@aferbear from applying some of the above-
listed statutory provisions, a reference to 8§ 1&@usd be added as well.

The following analysis and recommendations on tiep@sed rules assumes a decision to
regulate Internet access either in addition tonsteiad of returning to Open Access.

B. Transparency Rule

The transparency rule should expressly require mgan and plain-English disclosures
of practices and policies that impact user priva8pecifically, i2Coalition recommends that a
new subsection (d) be added to § 8.3 stating &safsi

(d) A person engaged in the provision of broadblamernet access service shall
have a publicly-available privacy policy that mesgfully explains what user
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information is gathered, how it is gathered, theppses for which any user
information that is gathered will be used, and twom user information will be
disclosed and under what circumstances. The pripadicy must be a part of
any contractual relationship with each user andreefible as such. The privacy
policy must state whether the provider employs D&ggket Inspection and
inspects content, and if so for what purpose(s) pD@acket Inspection is
employed, and disclose each purpose for which tiiermation collected or
gleaned from collected information is used; thegthnof time any intercepted
content or derived information is stored; and tpec#ic circumstances under
which any intercepted content or derived informatwill be disclosed to third
party governmental or private entities. If a po®r does employ Deep Packet
Inspection and retains any user content or infaonaderived from such content,
the privacy policy must expressly provide that gievider does not assert any
ownership or property rights to the content or i information, and all
property rights remain with the original owner dfetcontent, e.g., the edge
provider or end user.

C. No-Blocking Rule

The simplest way to reinstate a workable no-bllogkiequirement would be to accept,
indeed embrace, the concept that no blockingpsrasecommon carrier obligation, and apply
Title 1l. The Commission should also eliminate fireposed different treatment between fixed
and mobile broadband. The Commission should appdyrm-blocking standard.

As explained above, the same concerns apply tofb@t and mobile, and the basic rule
should be the same. Different treatment will iexgaming the definitions by all sides: those that
want the harsher rule to apply will try to argueatthhe wireless service is fixed, while the
wireless provider will say it is mobile.

The lesser standard will allow wireless broadbamaviders to block content from
sources other than lawful websites. The Internetyever, is far more than just a collection of
websites and content can be acquired from or seitérnet destinations that are not on the
web. Content is available from and is routinelgtde servers that are not based on HTML. The

mobile no-blocking obligation should apply to alintent.
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The draft mobile wireless no-blocking rule onlyopibits providers from blocking
“applications that compete with the provider's wior video telephony services.” It would
therefore allow a mobile provider to block any apgtion that is not voice or video telephony.
If the wireless provider does not offer video télepy, then it could block such applications.
The rule would allow the wireless provider to blakail applications or individual emails. The
rule would allow the wireless provider to block thesat preponderance of applications and
services that presently exfsf. The rule would allow wireless providers to blaahcryption and
virtual private networks, which are useful for @y-conscious individuals and imperatives for
many businesses and their employees.

D. “Commercially reasonable” vs. “No unreasonablaliscrimination”

The Commission should abandon the pretext of bgnmmvanted discrimination through
the commercially reasonable rule, expressly invbkle 1l and then proceed to ban unreasonable
discrimination. “Unreasonable discrimination” skbbe further defined, and broader than the
discrimination rule contained in the now-vacate8.8 TheOpen Internet Ordeindicated that
use-agnostic differential treatment would not beeamonablé’' The original rule prevented
discrimination yielding anti-competitive resultss avell as other forms of discrimination not
based on anti-competitive intent, but still deerhadmful to the public intere$t? Nonetheless,
the Commission indicated that some forms of disecraton based on application, content,
services, use, source/destination or device migithe unreasonable. For examp@pen

Internet Ordery 71 explained that “packet prioritization” as pafrservice to consumers is likely

101t one peruses the app stores for Apple, Googlerddoft, or any of the others offering mobile apipsjuickly
becomes apparent that voice and video telephony agpa small minority in comparison to other kinds

11 Open Internet Order25 FCC Rcd at 17946 {f 73 and 75. Commenters soewetall for “application-
agnostic” rules, but this characterization is aiyua shorthand way of describing concerns ovefedéntial
treatment of applications, content, services, gs@yce/destination or device based on network gewvchoices
rather than user choice or desire.

120pen Internet Order25 FCC Rcd at 17949 { 78.
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not unreasonable discrimination. This could belreaallow prioritization regimes regarding
specific applications, content, services, use, @gdestination or devices determined solely by
the network provider and independent of (and pesteaen despite) user desire.

If the Commission decides to continue regulatirtgrmet access, it should invoke Title 1l
and reinstate the “no unreasonable discriminatiame. It should then make clear that
discrimination between or among applications, cahteervices, use, source/destination or
devices determined solely by the network provided andependent of user desire is
unreasonable discrimination. The rule should lbéytuse agnostic — except wheltee user
requests differential treatment.

E. Other Laws and Considerations

The Commission proposes to retain 8§ 8.9. i2Coalitbelieves that the final sentence
invites and encourages Internet access providemsvasively surveil user activity, or at least
give permission for providers to inspect users’teah It therefore implicitly blesses invasions
of privacy. The entire sentence should be strickerclarified in some fashion so it cannot be
used as a defense to or justification for contespéction absent express user consent.

F. § 8.11 Definitions

1. Definition of “Block” (8.11(a))

The proposed definition for “block” should not exsively focus on what is being
delivered to theedge providefor purposes of assessing whether a “minimum le¥@lccess” is
not being provided and thus there is blocking. Tenmission should be at least equally (if not
exclusively) concerned with whether the end useecgiving an adequate level of access that
allows the end user to simultaneously send infaonato and receive information from all

desired endpoints, both individually and collediyve
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The proposed definition should be amended to resefdhat the purpose of the no-
blocking obligation: to ensure that users may sendeceive desired content and employ the
“applications, services, or non-harmful devicegtlthoose.

i2Coalition recommends this text for the final défon:

The failure of a broadband Internet access semacerovide-an—edgeprovider

with-a-minimurm-evel-of acce¥s that is sufficiently robust, fast, and dynamic for

effective use by end users and edge providers. allods end users to send or

receive desired content and employ the applicatisesvices, or non-harmful
devices they choose.

2. Definition of “Broadband Internet access servicg(8.11(b))
The Commission proposes to retain the originalnidn for Broadband Internet Access
Service promulgated in thH@pen Internet Orderi2Coalition believes it should be changed.
The present and proposed definition states asisllo

(a) Broadband Internet Access Service. A mass-ebagkail service by wire or

radio that provides the capability to transmit dataand receive data from all or
substantially all Internet endpoints, including asgpabilities that are incidental
to and enable the operation of the communicati@mgice, but excluding dial-

up*** Internet access service. This term also encorapassy service that the
Commission finds to be providing a functional e@l@nt of the service described
in the previous sentence, or that is used to etlael@rotections set forth in this
Part.

13 j2Coalition has significant concerns with the msal to define a “minimum level of access” in ord@rthen

allow priority services to edge providers that ee@céhat level. The avowed purpose is to have &-laor means
to prevent unreasonable discrimination while puiipgrto satisfy the D.C. Circuit’'s reasons for vg the
discrimination rule. i2Coalition believes that fthe Commission decides to regulate Internet aceeshe
Commission should instead proceed to invoke Tltl@nld reinstate the no-discrimination rule undext thuthority.
Thus, we have stricken the reference to minimurellef access in this proposed edit is made in lteerative. If
the Commission persists in taking the approach gseg in theNPRM then the reference to “minimum level of
access” should be retained.

114 Open Internet Order25 FCC Rcd at 17935  51. The Commission excltidied-up Internet access service”
because of “the easy ability to switch among competial-up Internet access services. Moreoves,uhderlying
dial-up Internet access service is subject to ptmties under Title Il of the Communications Act. hel
Commission’s interpretation of those protections hesulted in a market for dial-up Internet acdess$ does not
present the same concerns as the market for broddbternet access.” This is a frank acknowledgsrtiet if the
Commission had not eliminated Open Access for Wraad facilities then the concerns driving todayebate of
“Net Neutrality” would not exist. If the Commissiaeinstates Open Access then the underlying carogill go
away and regulation of Internet access will nohbeessary.
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This definition has not been adequately subjeabectitical analysis. There are some potential
problems and a better definition can be devised.

First, the definition may capture activities beyandrely Internet accespen Internet
Order 11 47 and 52 stressed that it was not supposettliede activities that appeared to meet
the definition in whole or in part, such as “virtyzivate network services, content delivery
network services, multichannel video programmingises, hosting or data storage services, or
Internet backbone services (if those services aparate from broadband Internet access
service)” or “coffee shops, bookstores, airlinesd ather entities when they acquire Internet
service from a broadband provider to enable thairgms to access the Internet from their
establishments.” That is fine so far as it goes,the list is not exhaustive. There are other
activities that are not listed and meet the definit For example, an open proxy server that
facilitates requests using all protocols and extendo “substantially all Internet endpoints”
would meet the definitioh

Second, the definition does not focus on the trasson component, and that is one of
the reasons the definition may be stretched pastintended limitations. The primary
differentiating quality of the activity sought te lbegulated (broadband Internet access) and other
activities that need not be regulated and shoutdoraegulated is thiroadband transmission
link between the provider and end user. Without thisthere is no access. Other activities that
are not intended to be covered (like the proxy exerexample above) do not come with
transmission. While this point is illustrated etfocus on transmission type in the definitions
for fixed and mobile, i2Coalition has recommendesdt the two types be treated the same, and

have the same text. Any justifiable differentralatment based on network technologies used for

15 TOR proxies, for example, support more than jusb wequests, and provide connectivity to virtuslig entire
Internet.
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the transmission portion should be resolved throtigl reasonable network management
exception. But even if the differential treatménimaintained the main definition should also
include transmission as a distinguishing and quialif characteristic.

A preferable definition can be pulled from § 70Bhe Commission maintains that 8 706
is an important source of authority for the conttatgnl rules. While i2Coalition does not
believe § 706 is sufficient, it is relevant. ThHeemative definition supplied below draws heavily
from § 706, and then adds some of the componertkeiaxisting rule.

(a) Broadband Internet Access Service. A mass-enartail service, without

regard to any transmission media or technologyi tr@vides high-speed,

switched, broadband telecommunications capabilitg allows the retail user

purchasing broadband telecommunications links amg taundled or ancillary
functionalities to (1) originate and receive higlatity voice, data, graphics,

video and other information content of the userBoasing, (2) obtain

applications, services and content from one or ntatge Providers, and/or (3)

communicate with other end users or endpoints enirtternet. This term also

encompasses any service that the Commission fote fproviding a functional

equivalent of the service described in the previsestence, or that is used to
evade the protections set forth in this Part.

3. Definition of “Edge Provider” (8.11(c))

This proposed definition uses other terms of aat #re not themselves defined in the
proposed rules. i2Coalition believes that defim§ for “application” and “content” are also
needed. Proposed definitions for these termsupgelied below.

4, Definition of “Fixed broadband Internet accesservice” (8.11(e))

The terminology used in this rule (and the onerfmbile) could lead to disputes over
whether a given service is mobile or fixed wirelbssadband. If the no-blocking differences are
maintained, then given the material regulatoryedéghces under the proposed rules between a
fixed wireless service and mobile service, prowsdeill be much incented to call the service

mobile but others will want to label it fixed. $&there may be different reasonable network
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management outcomes depending on whether a sésvioebile or fixed the terms do need to be
defined. The final rules must be clear, which¢heent proposed rules are not.

Assume that a wireless user has a 4G capable réwitr or without an externally-
mounted antenna) that distributes the signal titdps, laptops, tablets or smartphones using
Wi-Fi. The router can in fact operate while in mat assuming it is powered from some form
of battery. But even if the router is stationagveral of the other devices (laptop, tablet,
smartphone) that connect to it are not. Doestyfue of arrangement serve end users primarily
at fixed endpoints using stationary equipment2hdf router is the endpoint then the answer is
yes. If the other devices are the endpoints tlaten then the answer is no.

Second, a mobile station can be “stationary” atagertimes, or even most of the time
and still be a mobile station. In one case betbeeCommission, complaining parties claimed
that a wireless device and associated service wad based on the size and the difficulty
associated with moving it about, as well as the faat it tended to be stationary most of the
time. A “laptop-sized wireless access unit” povdefi®m an electrical outlet or by battery that
was “approximately 2.76 inches x 12.9 inches x 1icBes and weigh[ed] 8.3 pounds including
the built-in battery” that came with a short anteramd “a larger high gain antenna for exterior
mounting” was found to be a mobile station becatissould move, could operate while in
motion, and had been operated while in motion mesinstances*®

i2Coalition recommends that the final rule deletisifig stationary equipment.” There

does not appear to be much caselaw on what statior@uld mean. The definition for “fixed

1% the Matter of Petition of the State Independ&lfiance and the Independent Telecommunicationsu@for a
Declaratory Ruling that the Basic Universal Servigffering Provided by Western Wireless in KansaSubject to
Regulation as Local Exchange Seryiddemorandum Opinion and Order, 17 FCC Rcd 148@DZ}, vacated,
dismissed as moot, Order on Reconsideration, 22 R&C12015 (2007).
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station” at 47 C.F.R. § 1.907 is cleal&r. The Commission has far more experience with
applying this definition in specific contexts. Théhe Commission should make clear that the
station under inquiry is the one that makes theatliconnection to the wireless network, and
authenticates on that network, rather than otheicds that receive information via the station’s
router capabilities.

5. Definition of “Mobile broadband Internet accessservice” (8.11(f))

The reference to “mobile stations” as the qualifier what is a “Mobile broadband
Internet access service” can also lead to dispowes whether a given service that relies on
spectrum for transport is mobile or fixed.

The Act and Commission rules have several diffedafinitions and they are not all the
same. The Act (8 153(34)) defines a mobile sta#isrfa radio-communication station capable
of being moved and which ordinarily does move.” eTdefinition for “mobile station” in 47
C.F.R. § 1.907 exactly matches the statutory défmi On the other hand, 47 C.F.R. §§ 22'%9
and 27.4"° employ slightly different definitions. The Commisn should specify one definition
that will apply. i2Coalition recommends that thiatstory definition, and therefore also the one
at § 1.907, be used. This will not fully flesh qadtential disputes, but it will at least eliminate
arguments over which definition applies.

6. Additional Definitions

As noted above, i2Coalition believes that certanms used in the proposed rules but do

not have definitions should be defined as parheffinal rules. Suggested definitions for those

terms are:

H7«Fixed station. A station operating at a fixeddtion.”
H18«One or more transmitters that are capable ofatpmr while in motion.”
1194 station in the mobile service intended to bedisvhile in motion or during halts at unspecifieints.”
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Application. 1. Software that embodies the pryngic characterizing and
supporting an end-user service and its featuragch &n application may reside
on an application server within a service providerétwork or may be a 3rd party
application outside of a service provider networR. Software on user devices
providing something of value consumed by the eret.ug&.g., Microsoft Word,
Firefox Web Browser or Google Maps. 3. Softwia performs a specific task
or function, such as word-processing, creation meadsheets, generation of
graphics, facilitating electronic mail, etc. Syyamapplication softwar&*

Content. Any information concerning the substanm&port, or meaning of a
communication.

IX. CONCLUSION

The discriminatory practices that the Commissionaitempting to address in this
proceeding are the direct result of the absenceoofpetition in the broadband market. The
proposed rules would regulate Internet access geos/i actions, but would not address the root
problem. Only Open Access would allow competitimmd consumer choice back into the
broadband access market. i2Coalition recommenalsttfe Commission return to the Open
Access policies that first brought us the open rivege by reclassifying the broadband

transmission component as a telecommunicationsceemnder Title 1.

120 This proposed definition was taken from the ATISIéEom Glossary (© Alliance for Telecommunications
Industry Solutions), available http://www.atis.org/glossary/definition.aspx?id=544
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